
HIRING, FIRING, AND MAINTAINING EMPLOYEES – WHAT IS 
ILLEGAL? WHAT IS LEGAL? WHAT YOU CAN DO TO NOT GET 

SUED. 
 



Interviewing Do’s and Don’t’s 
 



It is unlawful to ask about:  

Nationality 

Religion 

Marital Status 

Family Status 

Gender 

Age 

Health and Physical abilities 

Residence 

Criminal Record 

 Military service 

 



But it is fair to ask about these things in a certain way: 
• Nationality – If hired can you prove that you have the 

legal right to work in the United States?   
• Marital status ,Religion – We frequently work on 

weekends or late at night is that a problem? 
• Health/Physical abilities – we  are a nonsmoking boat, 

will that be a problem? Can you lift 50lb sack of flour 
and climb stairs? These (XYZ) are the physical demands 
of the job can you perform the job with or without 
reasonable accomodations? 

• Residence – We expect employees to arrive by this 
time. Do you have reliable transportation to arrive to 
work on time? 

• Criminal Record - Have you ever been convicted of a 
Felony? This does not automatically bar you from 
employement. 

• Military- Will you require extended time away from 
work? 

 



 

Behavioral questions 

• Questions where you ask someone to speak to 
their own experience. 

 

Cultural/Creativity Questions 

• Questions that show, personality, creativity 
and responses under pressure  

• Questions that help to see if this person will fit 
into your organizations culture. 

 





  

Giving and Getting References  

• There are no federal laws restricting what 
information an employer can disclose about 
former employees. BUT a company can be 
sued for slander or libel. 

• State labor laws vary, so check your state labor 
department website for information on state 
labor laws that limit what employers can 
disclose about former employees:  

• It falls back to what your company wants too.  
Some companies would rather you say 
nothing than risk a defamation suit.   

 



Background Checks 



Harassment Quiz! 

• 1. An employer will not be liable for sexual 
harassment committed by managers or 
supervisors as long as they are not aware of 
the conduct. 



Harassment Quiz! 

• 2. It is not unlawful harassment for a 
manager or supervisor to assign unfavorable 
work duties only to women. 



Harassment Quiz! 

• 3. To bring a lawsuit for sexual harassment, a 
victim does not need to show that he or she 
suffered a monetary or economic harm, such 
as being fired or demoted. 



Harassment Quiz! 

• 4. It is unlawful for a man to sexually harass 
another man because of his gender. 



Harassment Quiz! 

• 5. Quid pro quo sexual harassment (e.g., 
promising more favorable working conditions 
in return for sex) can be committed by 
managers, coworkers and even customers. 



Harassment Quiz! 

• 6. If an employee does not immediately 
complain about offensive behavior, the 
behavior is probably welcome and not 
harassment. 



Harassment Quiz! 

• 7. An employee who joins in with sex jokes or 
sexual banter in the workplace may be a 
victim of sexual harassment. 



Harassment Quiz! 

• 8. An employee who consents to a 
supervisor's sexual advances can state a 
claim for sexual harassment. 



Harassment Quiz! 

• 9. An employer may set higher standards of 
conduct for its employees than the law 
requires. 



Harassment Quiz! 

• 10. Abusive behavior aimed at one sex that is 
not "sexual" in nature (e.g., a supervisor who 
is constantly rude to female employees and 
tells them that they are "dumb broads") can 
be sexual harassment. 



Harassment Quiz! 

• 11. A person who works in an office where 
sexual harassment occurs, but to whom 
sexual activity is not directed, may still sue 
the organization for sexual harassment. 



Harassment Quiz! 

• 12. A manager's threats to retaliate against a 
subordinate if he or she refuses sexual 
advances may constitute sexual harassment 
even if the threats are never carried out.  



Harassment Quiz! 

• 13. A romantic relationship between a 
manager and his or her subordinate is sexual 
harassment. 



Harassment Quiz! 

• 14. An employer that has an anti-harassment 
policy will avoid liability for sexual 
harassment committed by a victim's 
coworker. 



Harassment Quiz! 

• 15. Managers and supervisors can never be 
personally sued for sexual harassment. 



Harassment Quiz! 

• 16. An employer should address a complaint 
of sexual harassment that allegedly occurred 
several years ago. 



Harassment Quiz! 

• 17. An employer should require a person who 
complains of sexual harassment to provide a 
written statement concerning the matter. 



Harassment Quiz! 

• 18. If a victim of sexual harassment asks a 
manager or supervisor not to tell anyone 
about the sexual harassment incident, the 
supervisor should not take further action. 



Harassment Quiz! 

• 19. If a supervisor sees that an employee has 
posted sexually explicit posters in his work 
area, but nobody has complained about it, no 
further action is required. 



Harassment Quiz! 

• 20. A supervisor who touches an employee in 
a sexual manner only one time may be guilty 
of sexual harassment.  



 

• Some Harassment Notes 

– Harassment cases need no lawyer for the 
employee, just fill out the paperwork 

– Awards are all over the place 40K to 600K without 
rhyme or reason 

– After company is sued, individuals can be sued in 
civil court 

• Defending yourself and your Company 

– California Law - 2 hrs of Harrasment training every 
2 years 

– Document, Document, Document 

– Prompt, Thorough and Impartial Investigation 

 





Harassment v. Hostile Workplace 
 

 

• A hostile work environment is created by a 
boss or coworker whose actions, 
communication, or behavior make doing your 
job impossible. This means that the behavior 
altered the terms, conditions, and/or 
reasonable expectations of a comfortable 
work environment for employees. 
Additionally, the behavior, actions or 
communication must be discriminatory in 
nature. 

  



Harassment v. Hostile Workplace 
 

 

• A coworker who talks loudly, snaps her gum, 
and leans over your desk when she talks with 
you, is demonstrating inappropriate, rude, 
obnoxious behavior, but it does not create a 
hostile work environment.  



Harassment v. Hostile Workplace 
 

 

• A boss who verbally berates you about your 
age, your religion, your gender, or your race 
may be guilty of creating a hostile work 
environment. This is especially true if you 
asked the individual to stop and the behavior 
continues. 



Legal Requirements for 

 Hostile Workplace 
 

 

• The actions or behavior must discriminate 
against a protected classification such as age, 
religion, disability, or race. 



Legal Requirements for 

 Hostile Workplace 
 

 

• The behavior or communication must be 
pervasive, lasting over time, and not limited to an 
off-color remark or two that a coworker found 
annoying. These incidents should be reported to 
Human Resources for needed intervention. The 
problem becomes significant and pervasive if it is 
all around a worker, continues over time, and is 
not investigated and addressed effectively 
enough by the organization to make the behavior 
stop. 



Legal Requirements for 

 Hostile Workplace 
 

 

• The hostile behavior, actions, or 
communication must be severe. Not only is it 
pervasive over time, but the hostility must 
seriously disrupt the employee’s work. A 
second form of severity occurs if the hostile 
work environment interferes with an 
employee’s career progress. For example, the 
employee failed to receive a promotion or a 
job rotation as a result of the hostile behavior. 



Legal Requirements for 

 Hostile Workplace 
 

 

• It is reasonable to assume that the employer 
knew about the actions or behavior and did 
not sufficiently intervene. Consequently, the 
employer can be liable for the creation of a 
hostile work environment. 



Reviewing your employees 
 

 

• Beginning of season check in 

 

 

• Mid season performance review  

 

 

• Exit Interview  



1935 

Kruegers makes the first canned 
beer, Alchoholics Anonymous is 

formed, Iceland becomes the first 
country to legalize abortion, the 
Lindbergh baby trial begins and 

ends, Monopoly goes on sale for the 
first time. Radar is patented by Sir 

Watson-Watt, Hitler re-arms 
Germany breaking the Treaty of 

Versailles , Jesse Owens breaks 6 
world records, New Deal is accepted 
by Congress.  FM radio reaches the 
public, Social Security becomes law, 

Hoover Damn is dedicated, Japan 
invades China, Persia renamed Iran, 

Toyota and the VW Beetle begin 
production, Babe Ruth retires, Porky 
Pig makes his debute, Italy invades 

Ethiopia 

and the NLRA and NLRB are created. 

 



 



 





What can you do about it? 

  

 

 

                     Ask if they will remove it. 



Didn’t work?  Wanna fire them? 



National Labor Relations Act 

• Section 7 of the NLRA grants employees the 
right to engage in: "protected concerted 
activity"  

 

- In plain speak: employees can talk about 
salaries, benefits or issues with the job.  Even on 
social media sites. 

 

 



Ask your self these questions first. 
• Did the employee discuss the posts with co-workers? 

• Did any co-worker respond to the post? 

• Was the post an outgrowth of the employee’s 
collective concerns? 

• Was the employee seeking to induce or prepare for a 
group action? 

• Was the employee organizing a group action to raise 
the employer’s awareness of an issue in dispute. 

 









The paper trail to firing  

• An employee has to have a chance to save 
their job. A firing should never be a surprise. 

 

• If an issue arrises you should create a written 
document clarifying the issue that the 
employee was creating that you want 
corrected and you both sign it.  

 

• You should always have, and be able to 
document, a factually solid, sensible reason 
for terminating an employee 





 

 

• Employment-at-will doctrine - an employer 
can generally fire an employee for any reason 
or for no reason at all. But! Employees are 
free to sue for any reason at all . 

 

• Employment contract -- whether written or 
oral, express or implied -- you must treat the 
employee fairly and fire the employee only 
”for cause.” 



For Cause 

 

• For Cause Performance Issues: excessive 
breaks, work is not getting done, refusal to 
follow instructions 

 

• For Cause Behavior issues : passive aggressive, 
harassing, dishonesty, preventing others from 
doing their work. publicly bad mouthing 
another department or other people/children 



Doing the Deed 

• Have the direct manager do the firing, have a witness 
(not a peer of the employee).  Have all the reasons for 
firing listed, (these must never change) 

• It is ok to express your regret that things did not work 
out well enough for you to continue the employment 
of departing employee. 

• DO NOT argue with the departing employee, promise 
them anything,  belittle or disparage them or offer a 
false reason for firing or deny true reasons for firing. 

• If something comes up that you don’t have an answer 
for, postpone your answer and get back to them. 

 



For further Inquiry 
 
 

• www.HunterLott.com 
 

The Key to Employee Retention 
• http://www.ebnonline.com/author.asp?section_id=2171&doc_id=269361&cXFm&wc=4&_mc=sem

_stu_edt_ebnppcm&cQZm 
  
Performance Reviews are necessary:  
• http://www.forbes.com/sites/ericjackson/2012/01/09/ten-reasons-performance-reviews-are-done-

terribly/ 
  
Legal Encyclopedia – Nolo: 
• http://www.nolo.com 
  
• http://www.nolo.com/legal-encyclopedia/california-reference-law.html 
  
• http://www.nolo.com/legal-encyclopedia/what-to-say-fire-employee-36140.html 
 
"National Labor Relations Act," NLRA –  
• http://en.wikipedia.org/wiki/National_Labor_Relations_Act 
  
“National Labor Relations Board” -the NLRB 
• http://en.wikipedia.org/wiki/NLRB 

 

http://www.nolo.com/legal-encyclopedia/what-to-say-fire-employee-36140.html

